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FHIE e T TNA-MeY & AT AT BT § A7 98 T AeW 5 T gy i sy o wary
STTERTY T STier STeraT [rIeTor SIS Sed e TohdT &, ST {3 Y& SaeT & f9%s gl 9T g

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HIRT TR T T STAE:-

Revision application to Government of India:

(1) =T SaTe goa rfaf=ay, 1994 &t &My tad = 9aqTq T HIHWAT & 918 § GAI<6 GT Hl
YT F TAH TLrgeh & Saiid GALIETT sierae orefie af=E, wRa &, o wemery, Trorea [,
=reft dfSrer, Sfraw €17 o=, 99 91, 7% et 110001 & &f St ATy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) I A & ¥ e § s Ul gren ' w & G e 41 s wva § ar BT
ISR & gAY HOSHITR & A & S0 g 01 §, a7 Fhel 9venmR a1 9vsr § =g 3¢ 61 F1vamT 4
77 T TR § g1 HTer Y T % 21919 g8 2l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether 1n{arr£~\t‘or;z or in a
warehouse Pl
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(@) AT % aTgR FT g A e | Faiiad @ o) A A & R{fRmi § I gow $Y w9 9w
* ITATET L & (Lo & 7S | ST WA & S8R Fohell T a7 yaer 7§ [gifaa g

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@ Il goF F g Y T SR & a1e) (Fure v gew &) [ata far war are gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) SR ScareT Fit STET o F AT F o S s ke A i S § o [ s S s
ORT T (Raw & gariaeh Smaeh, ier 3 g 9Tk aF 999 I< a7 918 & O erfafRaw (7 2) 1998
gRT 109 gRT [Ag<s vy T ghl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) FeiT IcTEd QEF (3rdier) FMawmEt, 2001 & R9w 9 & iwia /Ny Yo dear su-8 # ¥
Tiaat ®, YT sreer & wia e AT [t § o9 AT & Na@-enesr Ta erdie suasr @l q-ar
Tiaal & q1Y I Aaed [T ST AR 6 A1 GIar § H e dY & a9y 35-3 |
TRETRET T 3 YFTaTT o Tea & 9T SI3M-6 AT 0l Iia ST giH1 A8yl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS arae & 9Ty Sgl 6oy WhH UF A1€ 94 97 399 w9 gral €99 200/ - G qEard i
STTT 3 STl HelUThy W& AT@ o SATaT gl ar 1000/ - &l e T & ST

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs 1,000/~ where the amount involved
is more than Rupees One Lac.

YT L0, HFeald SCATET [ Ga HaT H ST =TT 6 T A ier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) s ScuTad g ATHaH, 1944 i amT 35-41/35-3 F oA -
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwEd qEee § FATC TR & mEr & odier, AT F "TAe § HIWT o, FearT
STEA (e Td Jareh ety =arariaer (ffede) & afsrm &efiw fifewr, sgaeEmE # 2nd 77T,
FATET 9, AT, YR, gHEE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/~- where amount of duty / pe alty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respe tl\Iezly~ m t_he form of
crossed bank draft in favour of Asstt. Registar of a branch
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) o = e F T ST FT GAIIT BT § AV TAT T e R B BT S S
&1 ¥ R s STRY 39 92w % 2 gu ot & Prem o s ¥ a=a F By warRaf e
FTITTERTOT ST TR STYTT AT hatd TXhTY Sl T SIS TohalT SITaT § |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) I o ATATREE 1970 FUT GOIRE Hi AqgE -1 F sfavia MeiRe By sgar sw
raS AT qersnadr FATRATY Fofaa sfEer F o § F T3F 6l & TR € 6.50 T &7 =y
e feehe ST AT =TTy |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = X eIt "rHel st Rg=vr e arer Fawt 6t o off e s R sirar g S T
[, AT SATET Yoo UF ATt srfieftar warafaener (wraifafe) =, 1982 # At 81

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, FEIT ST Yo T AT el =raeeneor (Reee) wb 9i srdie ¥ Aveer
¥ Feaq T (Demand) Td &% (Penalty) &7 10% & STHT AT AT gl GIATTHR, STTERad qa STHT
10 ﬁ?‘m%’l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

HeEI ITE Yoeh AT HATHY o S{avia, QT gRIT Aaied i AT (Duty Demanded)|
(1) @< (Section) 11D ¥ qga Maia i,
(2) foraT s Ade Hite &t T,
(3) Trae shise Rawt & Mo 6 & aga <7 711N

7g O& ST ¢ difa ardver & wge O oAt Ry gereT 3¢ ardfier arfer A % o o o ae far
AT &

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ilij amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (1) T emRar ¥ WY erfier IfEeRor & wer g} e AT e AT AvE faariad gy o /T e
0 ¥ 10% AT TR 3T gt Faer avs fFartea g1 a9 ave & 10% Wﬂﬁmﬂﬁ%l

/""';\ ;
In view of above, an appeal against this order shall lie b / “fhe*/q‘.‘r unal on
payment of 10% of the duty demanded where duty or duty and p"qneﬁy ai'e‘ k
or penalty, where penalty alone is in dispute.” ! e e
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F No. GAPPL/COM/STP/530/2023

T 382/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Chaudhary Janakkumar Shankarbhai,
41, Jay Khodiyar Society, Nr. Ramosana Railway Crossing, Mehsana, Gujarat -
384002 [hereinafter referred to as “the appellant”] against Order in Original No.
AHM-CEX-003-JC-SP-003-22-23 dated 04.11.2022 [hereinafter referred to as “the
impugned order”] passed by the Joint Commissioner, CGST & Central Excise,
Gandhinagar Commissionerate [hereinafter referred to as “the adjudicating

authority”].

2.  Briefly stated, the facts of the case are that the appellant were holding PAN No.
AEUPC6766K and were not registered under Service Tax. As per information in
respect of unregistered taxpayers received through preventive section, it was
observed that during the period F.Y. 2016-17 the appellant had earned substantial
service income but had neither obtained service tax registration nor paid service tax
thereon. Accordingly, in order to verify the said discrepancy, the jurisdictional Office
issued letter dated 17.09.2021 and email dated 25.08.2021, 17.09.2021 & 02.10.2021
to the appellant calling for the details of services provided during the period F.Y.
2016-17. They replied vide letter dated 22.09.2021, wherein they informed that the
services provided by them are exempted in terms of Notification No. 25/2012-ST
dated 20.06.2012. They also informed that the service receiver have discharged the
service tax liability under RCM basis. However, they failed to produce any

documentary evidence in support of their claim.

2.1 Upon scrutiny of the documents submitted by the appellant the jurisdictional
officers observed that during the period F.Y. 2016-17 they have earned Contract
Income amouriting to Rs. 4,07,63,152/-. It was also observed that the appellant had
declared the same amount as turn over in their Income Tax Return for the said period.
Personal Hearing for Pre-SCN Consultation was fixed on 21.10.2021. However, the
appellant did not appear. The jurisdictional officers considered that the services
provided by the appellant during the relevant period were taxable under Section 65 B
(44) of the Finance Act, 1994 and the Service Tax liability for the F.Y. 2016-17 was
determined on the basis of value of ‘Sales of Services’ under Sales/Gross Receipts
from Services (Value from ITR) and Form 26AS for the relevant period as per details

below :
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F No. GAPPL/COM/STP/530/2023

Sr. | Period Differential Taxable Value as | Rate of Service | Service Tax
No. | (F.Y.) per Income Tax Data (in Rs.) | Tax incl. Cess | payable but not
paid (in Rs.)
1. |2016-17 4,07,63,152/- 15% 61,14,473/-
3 The appellant was issued Show Cause Notice No.

GEXCOM/ADIN/ST/ADC/1383/2021-ADJN dated 22.10.2021 (in short SCN)
proposing to demand and recover Service Tax amounting to Rs. 61,14,473/- under
proviso to Section 73 (1) of Finance Act, 1994 by invoking extended period of
limitation along with interest under Section 75 of the Act. The SCN also proposed
imposition of penalty under Sections 77(1)(a), Section 77(1)(c), Section 77(2) and
Section 78 of the Finance Act, 1994.

4.  The SCN was adjudicated vide the impugned order wherein :

o Service Tax demand of Rs. 61,14,473/- was confirmed under Section 73(1) of the
Finance Act, 1994 alongwith interest under Section 75 of the Finance Act, 1994.

e Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance Act,
1994.

o Penalty of Rs.10,000/- was imposed under Section 77 (1) (c) of the Finance Act,
1994.

o Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994,

o Penalty of Rs. 61,14,473/- was imposed under Section 78 (1) of the Finance

Act,1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant submitted that they were engaged in the services of
transportation of milk and issued consignment notes wherein it was mentioned

that service tax would be payable by consignee.

> They contended that the Transportation of Goods by Road/ Goods Transport
Agency Service (GTA service) is enumerated under 100% Reverse Charge '
Mechanism in terms of Notification No. 30/2012 dated 20.06.2012. As per the
notification, full service tax shall be paid by the person liable for paying

service tax other than the service provider aftg 1/ ﬁsic’jﬂevigg abatement. The
N33,

foat S
% */ o g 2\
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F No. GAPPL/COM/STP/530/2023

abatement for GTA service as given under notification no. 26/2012 dated
20.06.2012 as amended from time to time is 70% and therefore the taxable
value becomes 30% of the total service cost. As per Service Tax Rules, 1994,
the person who pays or is liable to pay freight, either himself or through his
agent, for the transport of goods by road in a goods carriage, has been made
liable to pay service tax. But, if the person liable to pay freight is located in
non-taxable territory, then the person liable to pay service tax shall be the

service provider.

They further submitted that they had provided the services of transportation of
Milk which is exempted from Service tax in terms of sr. no. 21(d) of Mega
Exemption Notification no. 25/2012-ST dated 20.06.20212. The appellant was
not liable for service tax on the transportation income which was provided as
the transportation of Milk. Thus, the appellant was not liable for service tax on

transportation income of Rs. 4,04,65,541/-.

During the impugned period Appellant was in receipt of Commission income.
While calculating the service value department has taken total value i.e. which

include as under:

Particulars Amt Rs.
Transportation Income 4,04,65,541/-
Commission income 2,97,609/—
Total 4,07,63,150/-

During the impugned period Appellant have Commission income from service
value amount to Rs.2,97,609/- only, whereas Transportation Income amount to
Rs.4,04,65,541/- which is required to be excluded & basic threshold exemption
has to be allowed, then no such liabilities of service tax.

The reconciliation is as under:

Particulars Amt Rs. j
Total Income 4,07,63,150/-

Less: Transportation income of milk

exempt as per Sr. no. 21(d) of Mega 4,04,65,541/-
Exemption Noti No.25/2012

Balance amount of income which is 2.,97,609/-

below threshold limit
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F No. GAPPL/COM/STP/530/2023

> Thus, the appellant was not liable for any service tax liability. Therefore, the
raising of service tax demand of Rs.61,14,473/- merely on the basis of
reconciliation with the income shown in financial statements is not sustainable
at all.

» They relied on the following judgements of Hon’ble Tribunals:

e 2013 (31) S.T.R. 673 (Tri. - Bang.) IN THE CESTAT, SOUTH ZONAL BENCH,
BANGALORE S/Shri M.V. Ravindran, Member (J) and P. Karthikeyan, Member (T)
REGIONAL MANAGER, TOBACCO BOARD Versus COMMR. OF C. EX., MYSORE

o 2010 (20) S.T.R. 789 (Tri. - Mumbai) IN THE CESTAT, WEST ZONAL BENCH,
MUMBAI Shri Ashok Jindal, Member (J) ANVIL CAPITAL MANAGEMENT (P) LTD.
Versus COMMR. OF S.T., MUMBAI

o 2010 (19) S.T.R. 242 (Tri. - Ahmd.) IN THE CESTAT, WEST ZONAL BENCH,
AHMEDABAD [COURT NO. II] Shri Ashok Jindal, Member (J) COMMISSIONER O
SERVICE TAX, AHMEDABAD Versus PURNI ADS. PVT. LTD.

e 2009 (16) S.T.R. 63 (Tri. - Chennai) IN THE CESTAT, SOUTH ZONAL BENCH,
CHENNAI Ms. Jyoti Balasundaram, Vice-President and Shri P. Karthikeyan. Member

(T) SIFY TECHNOLOGIES LTD. Versus COMMISSIONER OF SERVICE TAX.
CHENNAI

e 2013 (30) S.T.R. 62 (Tri. - Ahmd.) IN THE CESTAT, WEST ZONAL BENCH,
AHMEDABAD [COURT NO. II] Shri B.S.V. Murthy, Member (T) BHOGILAL
CHHAGULAL & SONS Versus COMMISSIONER OF S.T., AHMEDABAD

> The show cause notice covers the period of 01.04.2016 to 31.03.2017. The
show cause notice has been issued on 22.10.2021. Thus, the show cause notice
has invoked the extended period of limitation. The extended period of
limitation cannot be invoked in the present case since there is no suppression,
willful ‘misstatement on the part of the appellant. There is no question of
suppression or willful misstatement by the appellant. The show cause notice
has entirely failed to make out any case of suppression, willful misstatement on
the part of the appellant. The show cause notice is liable to be dropped on this

ground also.

> The Show Cause Notice has not given any reason whatsoever for imposing the

penalty under Section 78 of the Act. The show cause notice merely alleging
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F No. GAPPL/COM/STP/530/2023

cause notice has not brought any evidence/ fact which can establish that the
appellant has suppressed anything from the department. Hence no case has
been made out on the ground of suppression of facts or willful misstatement of
facts with the intention to evade the payment of service tax. Hence, the present
case is not the case of fraud, suppression, willful misstatement of facts, etc.
Hence, penalty under section 78 of the Act cannot be imposed. The show cause
notice is liable to be dropped on this ground also. Further, the Appellant is
entitled to enfertain the belief that there activities were not taxable. That cannot
be treated as suppression from the department. The Appellant rely on Hon'ble
Gujarat High Court decision in case of Steel Cast L’Fd. 2011 (21) STR 500
(Guj).

> Penalty under Section 77 is not imposable since there is no short payment of
service tax. As per the merits of the case, the Appellant is not liable for
payment of Service tax. They rely on the various judgements of Hon’ble

Courts and Tribunal.

6.  Personal Hearing in the case was held on 18.08.2023. Shri Vipul Khandhar,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He
reiterated submissions made in the appeal memorandum and the additional
submissions handed over at the time of personal hearing. He also submitted that the
appellant provided services are in relation to transportation of Milk which is exempt
under Sr. No. 20(I) of the Mega Exemption Notification 25/2012-ST. However, the
adjudicating authority has passed the impugned order merely on the basis of income

tax data without any verification. He requested to set aside the impugned order or to

remand the matter back to the adjudicating authority.

6.1 On account of change in appellate authority personal hearing was again
scheduled on 20.10.2023. Shri Vipul Khandhar, Chartered Accountant, appeared for
personal hearing on behalf of the appellant. He reiterated the submissions made in the

appeal memorandum, requested to allow the appeal.

7. I have carefully gone through the facts of the case available on record, grounds
of appeal in the appeal memorandum, oral submissions made during personal
hearing, additional written submissions, the impugned order passed by the

adjudlcatmg authority and other case records. The issue befc_rre "me\fm decision in the
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F No. GAPPL/COM/STP/530/2023

present appeal is whether the demand of service tax amounting to Rs. 61,14,473/-
confirmed under proviso to Section 73 (1) of Finance Act, 1994 alongwith interest,
and penalties vide the impugned order passed by the adjudicating authority in the
facts and circumstances of the case is legal and proper or otherwise. The demand

pertains to the period F.Y. 2016-17.

8. From the submissions made by the appellant it is observed that the appellant is
a Proprietorship firm engaged in providing services by way of “Transportation of
Goods i.e. Milk” to various dairy farms during the period F.Y. 2016-17. They have
claimed that their services of Milk Transportation amounting to Rs. 4,04,65,541/-
stands exempted from Service Tax in terms of Sr.No. 21 (d) of Notification
No.25/2012-ST dated 20.06.2012 and remaining commission income amounting to

Rs. 2,97,609/-, which is eligible under threshold limit for exemption of Service Tax.

9. On going through the impugned order, I find that the adjudicating authority has
recorded at Para-24 of the impugned order that :

“24. I find that ...The random copies of bills provided by the noticee are
neither legible nor in the name of any of the Dairy. The Income Tax Return
submitted by the noticee does not indicate that the noticee ia having any
specific income pertaining to transportation and just indicates that it is a
gross contract income. The random contracts submitted by the noticee, in
certain cases, does not indicate the name of the noticee anywhere in the
contract. The contracts submitted by the noticee of M/s Kairu District Co-
operative Milk Producers Union Ltd., M/s Mother Dairy (4 unit of GCMMF
Ltd,) and M/s Junagadh Dairy, are in the name of Ganesh Transport.

9.1 Further, the adjudicating authority has referred to definition of Goods

Transport Agency and recorded at Para 25 of the impugned order that :
“25. As such, I find that the noticee has not submitted the entire details of service
recipients, Contracts, Bills, Consignment Notes, Lorry Receipts, etc. to establish that
the service tax liability pertains to transportation or transportation of Milk. I find
that the income received from the Income Tax Department derived from the Income
Tax Returns, just indicates income as Contractors and the Balance Sheel indicates
the income as Gross Contract Income. Besides, on perusal of some service recipient's

ledger, it appears that they might be individual, GTA etc. Further, in absence of any

data, consignment notes, LRs or any clarification, no ,q;pempg‘g:aﬁ}ﬁom Service Tax
B
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can be accorded to the Noticee. ... the noticee has not been able to justify with
conclusive documentary evidence that their gross contract income indicated by them
in their Income Tax return for 2016-17 is eligible for exemption under SI. No. 21(d)
of the Notification No. 25/2012 Service Tax dated 20.06.2012.”

10.  Since the appellant is claiming to be a transporter, transporter is not liable for
Service Tax except GTA. Further, in case of GTA, the recipient has to pay the tax.
Moreover transportation of milk is exempted. So prima facie the appellant does not
appear to be liable for payment of service tax except for Commission income which
is below threshold limit. However, to get the exact facts detailed verification of the
transactions of the appellant need to be done to determine the actual liability, if any,

of the appellant. Hence the matter is remanded for fresh adjudication.

11.  Therefore, the impugned order passed by the adjudicating authority is set aside

and the matter is remanded back for fresh adjudication.

12, arfier st T st AR S arfier T e S % & Rrar e |

The appeal filed by the appellant stands disposed of in above terms.
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By REGD/SPEED POST A/D

To,

M/s Chaudhary Janakkumar Shankarbhai,
41, Jay Khodiyar Society,

Nr. Ramosana Railway Crossing,
Mehsana, Gujarat-384002

Page 10 of 10



11
F No. GAPPL/COM/STP/530/2023

Copy to :
1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST and Central Excise, Gandhinagar
3. The Joint Commissioner, CGST & CEX, Gandhinagar Commissionerate.
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of
OIA on website.
.é./ Guard file.
6 PA File.
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